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Constitutional law — Canadian Charter of Richts and Freedoms — Legal rights — Protection
against arbitrary detention or imprisonment — Protection against unreasonable search and
seizure — Right fo retain and instruct counse’ without delay — Right to be informed of nght
o counsel - Remedies for denial of rights — Specific remedies — Exclusion of evidence —
Rights of accused violated where, during roadside stop, warrantiess search of accused's
vehicle conducted -- Right to counsel breached where accused not asked if he wanted o
speak with lawyer — Evidence obtained during stop excluded -~ Detention not
unreasonable where accused was speeding, although officer had no infention of charging
accused with highway traffic offence - Canadian Charter of Rights and Freedoms. ss. 8. 9,
10{b).

Criminal law -- Controfled drugs and substances - Possession or trafficking - Powers of
search and seizure - Warrantiess searches — Evidence obtained during warrantiess
search of accused's vehicle excluded, where officer could had obtained tracking warrant -
Criminal Code, 5. 492.1,

Application accused, [l to exclude evidence obtained during a roadside stop of
his vehicie was charged with possession of cocaine for the purpose of trafficking. He



Paga 2

was stopped by an Ontario Provincial Police officer when dniving a rentad car with two
passengers. The officer seized four grams of marijuana from the glove box, a knife from
the console, and 2000 grams of cocaine and long-bladed sword from the trunk. A hnghway
technician earlier alerted police to suspicious behaviour by Il including his possession
of a large roll of cash and his excassive speed driving from a gas station the technician
had helped him get to. The provincial officer who spotted the car, Sowyrda, thought it was
speading but did not intend 1o charge the driver with speeding when he radioed for backup
and pulled the car over. One of the passengers had no identification. The second officer
who armived on the scene, Cull, began 1o question the passenger while Sowyrda returned
to the vehicle to question the other occupants of the car. When Sowyrda leaned into the
car to question ] and to make sure the ewironment was safe from an officer safety
standpoint, he saw a marijuana roach. Sowyrda arrested [llfor possession of a
controlied substance, and toid Cull 1o arrest e passengers. Sowyrda did not use a
standard caution card to advise llllof his rights but explained them in layman’s terms.
He did not ask Il if he wanted to speak to a lawyer. He asked Il if there were any
more drugs and [Jiresponded there were four grams in the glove box, as well as a
knife. Sowyrda found the marijuana, knife, ard a wallet contalning a wad of $20 bills and a
cheque payable to [Jjfor $5000. The back seat was folded down, providing access to
the trunk. There was no luggage in the trunk. Sowyrda opened the trunk and found the
sword. He removed the spare tire and found [he cocaine. Sowyrda arrested i for
possession of cocaine for the purpose of traficking. He read lllhis rights from the
standard card this time. Another officar arrived and placed [l in his cruiser to take him
to the station. Sowyrda and Cull each ook a passanger in tha statinn  Sowyrda testified
about a course he tock to elevate his awareress regarding the highway transport of illicit
substances, and commaon indicia of drug traficking. These indicia were present durning his
stop of [Jlvehicle.

HELD: Application allowed. The evidence sezed was excluded. Sowyrda breached I
right to be secure against unreasonable search and seizure and il right to be fully
informed of his ability to consult counsel, These breaches ultimately led to the seizure of all
the evidence, making the avidence conscriptve. right not to be arbitrarily detained
was not breached. The initial roadside stop was lawful. There was a valid reason for the
check stop under highway traffic law, notwithstanding the fact Sowyrda stopped
vehicie because he suspected lllicit drug activity. Sowyrda leaned into the car 10 question
o the purpose of finding additional indicia of drug involvement. Officer safety
concems did not necessitale Sowyrda leaning into the car, when he could have crouched
by the passenger door 10 assess the situation. Sowyrda's conduct constituted a
warrantiess search. Sowyrda should have considerad obtaining a tracking warrant rather
than conducting a warrantiess search, in the absence of exigent circumstances.

Statutes, Regulations and Rules Cited:

Canadian Charter of Rights and Freedoms, s. 8, 5. 9, 5. 10{(b)
8. 24(2) C
Controlled Drugs and Substances Act, 8. 5(2)
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Factual background

1 Afer a roadside stop on the Trans Canada Highway near ignace, Ontario, an Ontario
Provincal Police officer seized the following ilems from an automobile, a rented Cadillac:

. 4 grams of manjuana (from the glove box);

o a prohibited weapon, i.e. a knife (from the consola);

. 2 plastic Ziploc packages each containing 1000 grams of cocaine (from
the trunk of the automabile);

® a long-bladed sword (also from the trunk of the automobile).

2 , the driver of the Cadillac, stands charged under s, 5(2) of the
Controlled Drugs and Substances Act with possession of cocaine for the purposes of
trafficking. The entire 'tnal’ to this point was conducted as a voir dire,

3 Thera is no dispute that the seized substance is cocaing. In an application before the
court Mr. [l seeks to exclude the evidence of cocaine under s, 24(2) of the Canadian
Charter of Rights and Freedoms, alleging viofations of his constitutional rights under ss. 8,
9 and 10(b) of the Charter.

4 The Cadillac and its three occupants first attracted notice some 2 1/2 hours earlier in
the district of Kenora. A maintenance technican for the Ministry of Transportation and
Communications was on patrol traveling west towards the Manitoba border when, at
approximately 9:30 a.m._, the techmician (Clayion Lund) saw a recent model Cadillac
bearing Alberta licence plates. The Cadillac was stopped, facing east on the road shoulder

him. One of its occupants fiagged him down and 10ld him they had run out of gas.
One of the Cadillac's occupants also travefled with Mr. Lund 1o get a can of gas. Before
doing so, Lund saw the driver of the Cadiltac give the man a couple of $20 bills from an
impressively large wad of money the like of which Lund had seldom seen. En route to the
gas station one of the Cadillac's occupants tod Lund that they were headed to Kenora to
visit relatives, After Lund returned to the stranded Cadillac and put gas into it, Lund
followed the Cadillac and its occupants to the gas station. While the Cadillac was being
filled with gas there, Lund overheard one of its cccupants asking the gas attendant how
long It would take to go to Thunder Bay, how long it would take to go to North Bay.

5§ Lund left the gas station in his vehicle while the Cadillac was still being fuelled. He
turned aast towards Kenora. After he had driven east for approximately 2 to 3 kilometers,
the Cadillac overtook Lund's Ministry haif-ton on a hill, on a double solid line. Lund had
then been travelling at 95 km per hour (in excass of the spead limit) and calculated that the
Cadillac overtook him at 2 much higher rate of speed  He made note of the licence number
and, upon arriving in Kenora, reported the incdent to Cst. Rickaby at the Kenora OPP
detachment. Csl. Rickaby issued a “zone aler” to other OPP detachments. That alert read
as follows:

Received information from AJxiliary Cst. Clay Lund that he was west of
Kenora at approx. 0930 30 Mar 04 and was working for MTO. He assisted
stranded molorists that ran aut of gas. There were three East Indian male
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persons in a 2004 Cadillac (Blue), It was rented from Alamo. The vehicle
had Alberta plate XXXXXX [Numbers replaced with X's by LexisNexis
Canada). It is easily recognizable by a blue air freshener hanging from the
rear view mirror and it has Crange (bright) daytime running lights.

Only one of them had money for gas and he pulled out what Cst Lund
believes was approx. 5 - 10 thousand dollars.

They were acting very suspicious and werg asking how long it takes 1o
drive to Thunder Bay and then to North Bay.

They passed Lund at a very high rate of speed.

The guy that Lund gave a ride to the gas station said that they were going
from Calgary to Kenora to visit relatives and when Lund asked who he
just went quiet and didn’t want to talk anymore.

If located please check and sossible interdiction stop

6 OPP Cst. Graham Sowyrda started his shift in Ignace al 7:00 a.m, He was in an
unmarked crulser. At 10:34 a.m. he received the information contained in the zone alert.
He testifiad that his usual practice was to keep a lookout for vehicles which had been the
subjact of a complaint and to stop them if he had time. While Sowyrda was on patrol weast
of Ignace at approximately 12:15 p.m., he saw the blue Cadlllac bearing Alberta plates. It
was travelling eastbound and in the process of attempting to overtake another eastbound
vehicle. He had the impression it was speeding, but had na means of determining its exact
speed at that time. He turned around and also proceaded eastbound, positioning himself
behind the Cadillac. He eventually activated his lights signaling the Cadillac to pull aver.
Sowyrda had no intention of charging the driver with speeding.

7 The Cadillac pulled partly onto the road shoulder and came to a stop. Csl. Sowyrda
appraached it on foot on the drivaer's sida. Ha noticed three §oom.npantq. two of tham in tha
front seat and a single passenger in the rear seat, The rear seat passenger was not
wearing a seat belt. The back support of the rear bench-style seat had been folded down
and the rear seat passenger was lying down with his legs extending into the trunk area,

8 The accused, NI, =5 the driver of the vehi¢le. At the request of Cst.
Sowyrda, he produced his driver's licence, the registration ¢f the vehicle and insurance
particulars. The Cadillac was owned by Alama Rent-a-Car i Alberta.

9 The unbelted rear seat passenger had no identification. Cst. Sowyrda asked him to
exit the vehicle to permit Cst. Sowyrda (who was standing alongside the highway) to
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inquire into his identification in a safer envirorment, The rear seat passenger exited the
vehicle. Despite further enquiry, he was unab'e to provide é‘ly document that would
identify him. He said he lived on Applefield Drive in Calgary, but could not provide a street
address.

10 When Cst. Sowyrda had signaled the Cadillac to pull Lver he also advised the
Ignace detachment that he siopped the vehice. Indeed, as Sowyrda was speaking to the
rear seat passenger, Cst, Cull arrived at the scene in a marked police vehicle. Sowyrda
told Cull that he was not satisfied with the identification of the rear seat passenger and
asked Cull to speak to him. Sowyrda then returned his attention to the Cadillac and its two
ramaining occupants.

11 Cst. Sowyrda, now on the passenger side of the GadJlac asked the front seat
passenger to gel out in order that he could be questioned {Mlﬁnelbly about the identity of
the rear seat passenger) in isolation from the other occupants. Sowyrda also turned this
passenger over lo Cull. The front passenger door remained cpen and Cst. Sowyrda looked
in to speak to the driver. As he leaned into the interior of the Cadillac, Cst. Sowyrda looked
about its inlerior. He saw fast food garbage, 2 map, loose rpmng papers, a packet of
DuMaurier cigarettes. On the edge of the rear bench seal, he saw whal appeared 10 him to
be a "roach.” It was, from his vantage point then, in plain view. He reached further into the
interior of the automaobile, picked up the “roach,” and put it to his nose. In his 4 1/2 years in
the OPP Sowyrda had come to know the smell of marijuana, After smelling the item he
concluded that it was probably marnjuana and so advised the driver. At the same time
Sowyrda told [ (the driver) that ha was under Tasl for possession of a
controlled substance. Cst. Sowyrda then withdrew from thelpassenger side and made his
way round tha Cadillac. As ha did so, ha asked Cull to arragt the othar passengers for
possession of a controlled substance.

i On approachlng the driver's door, Sowyrda asked to get out of the vehicle.
liad. Sowyrda then led him to the mar of the Cadillac and handcuffed him. Ha

patied down, checking for a weapon. He advised him f'f his right 1o call a lawyer and
his right to silence. Sowyrda did not read from the standard caution card, Rather, he
explained the right to counsel and the right to silence in lay terms, concluding with the
words, "like on TV." Jllll said he understood Sowyrda congeded on cross-examination
that in ‘explaining’ [l rights, he did not mention the 9-141 number and did not ask N
if he wanted to speak 10 a lawyer. Cst. Sowyrda then asked, "Are there any more drugs?"

told him there were 4 grams in the glove box, "Anything else,” asked Sowyrda. After
some hesitation, the driver said there was a lnife in the gioye box or console. At this point
Cst. Sowyrda turned the driver over to Cst. Cull who placed him in the front seat of his
marked cruiser. Cst. Sowyrda returned to the Cadillac. He nad tha glove box where he
found and seized a small quantity of marijuana and papers!On opening the console, he
found and seized a small knife with a blade that opened and locked. Sowyrda also saw a
wallet on the front seat of the Cadillac. He found a wad of 520 bills and a certified cheque
payable lo_ in the sum of $5,000.00. Sowyrdaiseized the cheque and the
knife. Sowyrda found more rolling papers in the rear map pocket.

13  When folded down, the rear of the back seat provided access 1o the trunk area.
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Sowyrda popped the trunk button 1o open it and searched 1
in the trunk, only an object that appeared oulwardlymbea =
Upon closer examination, it tumned out 1o be & long sword with a blade that extended from
the ground up to Sowyrda's waist. The trunk matting appeared to Sowyrda to be somewhat
askew near the spare lire. He removed the tire. Undermneath the tire he saw two packages
in saran-wrap, each in a plastic Ziploc bag approximately 1( Inches long and 8 inches
wide. Each of the packages contained a compressed white powder which Sowyrda
belleved to be cocaine. Sowyrda saized the packages. The mnumn were subsequently
analyzed. There is no dispute that the substance is cocaina

14 Sowyrda called for a tow truck to transpon the Cadiflap back to the detachment.
arranged for a third officer, Sgt. Greaves, to attend the scerje. In the interim, he advised
tha front seat passenger, mmmmmmm Sowyrda's unmarked police
vehicle, that he was charged with possession of cocaine fo hwmdmuhgam
read him his rights respecting this charge. In doing so, So a read the rights from the
standard caution card, including the reasons for his arrest, enghnuoaunul the right to
telephone a lawyer, free duty counsel and tha right to speak ﬂoalawyar right now.

15 When Sgt. Greaves arrived at the scene, Cst. Sowyrd briefed him [l was placed
in tha marked cruiser of Sgt. Greaves and taken o the detathment. The two passengers
were taken separately, one in Scmyrduunwkudmiw d the other in Cst. Cull's
marked cruiser. The materials seized from the Cadillac by § da were transported o
the OPP detachment in ignace. There is no contest over coft :

16 During cross-examination Cst. Sowyrda indicated that he had taken a highway drug
interdiction course, a pernod of study approximately 40 hours in length whose purposes
mmwmmﬂmmammmas' the transport of illicit
substances and heightened awareness of issuas of officer safety on roadside stops, Cst.
Sowyrda indicated that in performing interdiction, he did not|look for any one thing in
particular, but rather a combination of things: whather the vehicle shows any indications of
being lived in, the lack of luggage, the stated reason for the p. maps, and any ilems that
mask the interior odour of a vehicle.

17 Sowyrda conceded that he did not ask anyone in the Cadillac about speeding.
Sowyrda says he originally asked the rear passenger 1o exif the vehicle because he
thought it an easier way of getting identification from him qﬂcﬂyﬂaockmwbdged
mummemwmdhﬁﬁrnnmam muﬂdmdhﬁﬂ\uﬁm

2 trunk. He found no luggage
g with a sculpted handle.

hesitation and said that he lived in Calgary. Sowyrda co s it was a possible
alternative for him to have radioed an inquiry for the axiste dmubuﬂndmar'shcmca
for this individual. He knew from examination of the Alberta lcence of the driver, Il that

it provided photo |.D. He subsequently passec him off to C lnthpurpcud
ascertaining identity. Sowyrda testified, nevaertheless, that his focus remainad on the seat

belt violation and the identification of the passenger. He alsg agreed that a seatbelt
violation is not an arrestable offence.

18 Sowyrda says he asked the fronl seal passenger | ) 1o exit the vehicle and to
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attend him at the rear of the Cadillac 0 that he could speak to him in isolation. Once there,
however, he tumed the front seat passenger over to Cull, thus enabling Sowyrda to speak
to the driver alone. Sowyrda admits that he naver questiongd [l (the driver) about the
name of the rear seat passenger. Sowyrda says he stuck his head inside the car for two
reasons - 1o enable him to speak o the driver more easily and secondly, to ensure that the
environment was safe from an officer safety standpoint, Sowyrda indicates that a
significant part of a vehicie stop is officer safety. In the coumse of looking about for anything
potentially hazardous to him, Sowyrda indicates he was alsp
suspicious. In doing so Sowyrda saw what appeared to be & roach™ on the forward edge
of the back seat near the middle. He saw a rolied paper with

staining suggesting to him that it had at some stage been bUmec
ha did not see the “roach” until after he actualy stuck his hes
vehicle. mmﬂanuMWM'am B

smelled it. mmwmnmm sumofm
formed the basis for arresting all three occupants of the Cadillac. All were Initially arrested
for possession of a controlled substance. Sowyrda also agreed that prior to picking it up
and smelling it, the "roach” could also be described as similar in appearance o the
remnant of a roll-your-own cigarette. [

19 Although it formed the basis for the arrest and the sublsequent search of the
automobile as an incident of arrest, the “roach” was never sent for analysis. There was not
antdgh ‘'material’ in it to permit chemical analvsis.

20 Having arrested [llll Sowyrda asked him if there wefe any more drugs in the car
Sowyrda said he asked the question to facilitste a search a$ an incident of arrest. In his
testimony Sowyrda characterized the seizure of the “roach™and the arres! as a “found
committing” offence. Sowyrda concedes that at no time did he seek the consent of the
driver or of the passengers for any search,

u'rdﬂ'ulrnllhgnlfdwh-d\

21 On re-examination Cst. Sowyrda testified that he did not issue a speeding ticket
every time he stopped someone for speading. As for his loc Ki ng around the vehicle after
he poked his head in, he ascribas that to a number of factors: a heightened awareness for
concems of personal safety in a roadside stop, the instincts o a trained investigator and
natural curiosity. He described his approach as that of "a trained observer of everything
going on around me." ‘

passenger 1o his marked cruiser. The passenger identified Rimsalf to Cull varbally, saying
he was from the Calgary area, but had no fixed address. called in on his radio to
perform a CPIC check on the rear seat passenger. As Cull did so, Sowyrda ap

his cruiser and told him he had found a drug in the Cadillac. |He therefore asked Cull to
arrost the rear seat passenger and then to assist him. As CQ approached the Cadillac,
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Sowyrda advised him that he would like 1o move the front seat passenger who, Cull says,
was at that point already under arrest. Cull hendcufied the passenge and placed him in
Sowyrda's unmarked police vehicle. Cull's evidence on this

spec! is al variance from that
of Cst. Sowyrda. Sowyrda testified that he (Sowyrda) asked the front seat passenger 1o
exit tha vehicle, that he tumed the front seat passenger ovar to Cull and that only after
remaving the passenger did Sowyrda find the “roach” (the Basis for the arrests) in the back
seat of the Cadillac.

23  During his testimony, Cull made extensive reference
his notes that Sowyrda said he was still following the Cadi

his notes. He confirmed from
(before pulling it over) when

he asked for officer assistance. On cross-examnination, Cull d - again from his
notes - that the front seat passenger was still seated in the front seat of the Cadillac at the
time Cull heard Sowyrda tell the front seat passenger he was under arrest for possession
of a controlled substance. Cull did not witnass what based the arrest upon. He
doas recall later seeing "a partial joint,” probasly a haif-i He said it looked like
a leftover joint. Nevertheless, Cull also agreed m::tilmuld 2 difficult to tell from a
disilmafafawfaeftwhmmwauhmc-mmm ased cigaretle, or a

that dalmnlnaﬂon.

24 Sowyrda was recalled to testify afier the court expres anmwnlmueingma
seized remnant described by Sowyrda as a rcach. Sowyrda lde d the “roach” from the
econtants of an exhibit anvelopa Ha confirmac that this k= wie mehonh-mm

head into the interior of the Cadillac. | dascriba the item, fo
smoking material, in ightly wound rolling paper, 1/4™ to 1/27in length

Discussion

25 | have little difficulty in concluding the initial roadside 9
was both lawful and within constitutional parameters. The cé
followed the stop, however, merits careful anzlysis.

26 Itis true that courts across Canada have repeatedly rdcognized that privacy inlerests
aftaching to automobiles are much reduced as compared o one's physical parson, to
homes, offices, and some other locations'. Courts, howeved have not declared ‘open
season’ on automobiles: nor should they. As Cory J. cautioned in R. v. Mellenthin®:

op of the Cadillac near Ignace
inuum of events that

27 Accordingly, the law places imits, both under the Chalter
law. on the authority of police officers 1o detain and investight '
the Supreme Court of Canada, in R. v. Mann? hasdrcummomnamvﬁymaampe
of investigative detention. The court’s statement of the law dpplie
detentions involving motorists. Specifically, the court declingd recognition of a general
power of detention for investigative purposes. To the extent3uch a power exists in the
roots of the common law, it can neither be arbitranly nor bragdly invoked by public
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®  the circumstances must disciose reagonable grounds to suspect
that the individual is connected to a particular crime and that such a
detention is necessary;

*  ataminimum, individuals who are détained for investigative
purposes must be advsed in clear and simple language of the

reasons for the detention;
. the investigative detention should be brief in duration;
*  investigative detention imposes no obiigation on an individual to

answer questions asked by the police

. wsuﬂumadmtﬂbhimhdpuwdmm
detention is necessanly a warrantiess search;

o wmmndmmﬂmnmd be unreasonable unless the
Crown can demonstrale on a balance of probabilities that the
wmanﬂmmm“sauﬂnﬁmdammnﬂﬂmandmhd
out in a reasonable manner; |

= the power of investigative detention i clearly less expansive in

breadth and clearly to be distinguishéd from arrest and the power to
search as an Iincident of arrest.
28 There is no evidence in the case before me upon whigh the police could found a

reasonable suspicion that the individuals in the Cadillac we e connected o a particular
crime which made detention necessary. The stopping’ of this vehicle on the highway. if
justified, must initially have been for purposes related to the Highway Traffic Act.

Ml
Mhdum.hmzhmm-mdmmmﬁ
highway transport of fllicit substances, and several indicia which commonly tumn up in such
cases of drug trafficking. I

30 Aline of developing lower court and appeliate authorit onhlghmy interdictions
signals the need for palice officers to exercise restraint and Sound judgment before
embarking upon or pursuing a course of investigative condugt that interferes unduly with
the right of motoring citizens to carry on with their joumey frée from unnecessary
interference. In part, the need for caution arises in the modern age from the fact that many
maotorists reguiarly carry in their automobiles the kind of gadgets, paraphernalia and
detritus that police officers also see in the automobiles of driig traffickers.

n hkvmhwmm:am mhuhodmappusam
two duffel bags seen on the back seat of an epensive a 3 ware regarded as
neutral and unrefiable indicators of drug trafficking; uuyﬂid ol constitule reasonabile
grounds for detention. In Calderon, multiple Charter breachds by police officers in the
course of the motorists’ detention - including viciation of the motorists’ right to be free from
unreasonable search and seizure - resulled in the exclusion of evidence,

32 Many supposed indicia of drug trafficking activity aithet alone or in combination may
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on broader examination be seen as ‘neutral’ ¢r to put it annlher way - of littie weight. | think
it a matter of common sense, however, that as those indicia increase in number and,
particularly where they are supplemented by additional Irrl'ntmaﬂon from a reliable source,
they may reach a critical mass where investigative datenuon is both indicated and justified.
| hasten to add that, even where justified, investigative detention must conform to the
narrow limits that the Supreme Court of Canada prescribed in R. v. Mann®,

33 Inthe case before me, the ‘constellation of ab|a¢tweiy‘&|suemlble facts® available to
Cst. Sowyrda (at the time he directed the Cacillac to pull ovér) had been supplemented by
information from a reliable source.

34 To be sure, there was a valid reason under the Highway Traffic Act for a check-stop
of the Cadillac. Nevertheless, the Impress’non | have from the testimony of Constables
Sowyrda and Cull (and the tenor of the ‘zone alert') is that the suspicion of illicit drug
activity was the primary reason for directing the roadside stop. At bottom, highway safety
concems were nol the decisive basis. A mulli-purpose sloplls not nacessarily improper:

A legitimate police interest bayond highway safety concern does nat taint
the lawfulness of a stop and detention as long as the additional police
purpose is not improper and does not entall an infringement on the liberty
of the person beyond that contemplated rof the purpose of 5. 216{1) of
the Highway Traffic Act’. |

35 In practical terms, Constable Sowyrda's suspicions may well have been haightened
when (after Sowyrda detected the seatbelt infaction) the re@r seat passenger could not or
would not produce documentary evidence of his identity or bis residence address. In my

view the roadside detention would not be arbiirary nor of undue length to the extent it
permitted the officer a reasonable opportunity and reasunaula means of identifying the rear
seat passenger and ascertaining his address. In my view hawever, that was neither the
focus of Cst. Sowyrda's attentions nor the basis for his mwr investigatory conduct.

Did Constable Sowyrda's subsequent conduc: amount to a search?

|
36 Cst. Sowyrda did not question the front seat passenger (Il about the identity of
the Cadillac's rear seat passenger. Nor, after sffectively isolating the driver (Il did
Sowyrda ever ask the driver such questions. The opinion | form from the evidence is that
the predominant focus of Cst. Sowyrda when he intruded hig head and upper torso into the
passenger compartment of the automobile was directed toward finding additional indicia of
drug involvement. Sowyrda had effectively formed the mlenqlm to search.

37 Concems over officer safety in the course of a madsu{a stop cannot be ignored.
Indeed, Cst. Sowyrda invoked this concem to explain why he acted as he did in intruding
his person into the interior of the Cadillac through its then uéen front passenger door. | find
this explanation unpersuasive. This detention took place dufing hours of daylight. The front
passenger door was opan bacause Sowyrda had asked the passenger to exit tha vehicla.
Two occupanis of the Cadillac had already been handed cwqar to Cst. Cull. One of them,
indeed, was locked inside the rear section of Cull's marked gruiser. The Ignace
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detachment of the OPP was aware of the stop. In short, Sowyrda could easily have
accomplished his stated objectives by crouching in front of the open passenger door.

38 Case law in the United States supports several that. in my view, aiso
obtain in Canada:
|
*  there is no privacy Invesion when  search an abandoned
automobile;
" nor is there a legitimate expectation of privacy in areas of an
automobile that are plainiy visible:
. on the other hand, if a solice officer must lean into the vehicle, peer
through a crack in its rear doors, or apen the door to make an
MMWWMam’

39 There is a divergence between the trial lestimony of Cpt. Cull and Cs!l. Sowyrda on a
significant matter. Cull testified that the front seat passenger (Omar) was already "under
arrest” when Sowyrda handed Omar over to Fim. Sowyrda fied to a quite different
uquannngpnmculartyaswmﬁmingofumar’samc lsthemmexpaﬂerm
officer. His testimony was supporied by refarence 1o
prefer the testimony of Cst. Cull on this point. The result somedwtnonm
circumstances leading to the arrest of il >~ I M
Sowyrda :

40 | am satisfied that the conduct of Cst, Sowyrda constituted a search in these
circumstances. As it was a warrantiess search, the crown b
demonstrating on a balance of probabilites that the w.
law and was carried out in a reasonable manrer. In my
falled to discharge that burden.

41 In all of the circumstances described hemre the reasonable and well-informed citizen
will understand why vigilant police officers might have elevaled suspicions: highway traffic
laws were ostensibly broken; one of the Cadillac’s occupants arguably lled about Kenora
as a destination; some of the indicia common lo drug traffic noted, and when one of
the vehicle's adult, out-of-province occupants oroved unwilling or unable to provide
suitabie identification consequent o the seatbalt infraction. Cst. Sowyrda might well have
had grounds to seek a tracking warrant for the automobile S. 492 1 of the Criminal
Code. Such warants may be oblained where the poace o has reasonable grounds 1o
suspect that an offence® has been or will be committed.

42 To be sure, a iracking warrant is also an intrusive device. It is, howaver, far less
intrusive than an unjustified search, the Criminal Code, r, outlines a process for
obtaining such a warrant; the tracking warrant may, in fact, be obtained upon reasonable
suspicion as opposed to the more siringent test of reasonable and probable grounds. The
point here is that Cst. Sowyrda never considerad seeking a warrant of any kind despite the
total absence of exigent circumstances

43 The finding that Cst Sowyrda's initial search of the autbmobile cannot be justified
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under the law is pivotal here. It impacts directly on the lawfulness of the initial arrest. If the
initial arrest is invalid, no power to search as an incident of arrest can be claimed, and Cst.
Sowyrda's failure properly 1o advise [l of his rights under the Charter takes on more
serious implications and consequences In essence, there is a 'domino effect’ here, The
unlawfulness of the initial search brings down the crown's much like a house of cards
Is upset by the removal of a foundation card. CTG

Should the seized evidence ba admitted or excluded?'”

44 | conclude that, in the course of detaining . Cst. Sowyrda not only
breached [l 8 Charter right 1o be sacure against unreasonable search and seizure
but, in addition, violated his right under s. 10(b) to be fully informed of his ability to consult
counsel without detay. Iin view of the fact that the initial detention pursuant 10 the Highway
Traffic Act was overtaken by and prompily absorbed info a broader narcolics investigation,
it is. indeed, arguable that there was also a viclation of [ © right not 1o be arbitrarily
detained. On the evidence before me, however, | am not satisfied that a breach of 5. 9 of
the Charter has been established '’

45 The unlawful search by Cst. Sowyrda was the linchpin which led ultimately to the
discovery of all the seized items here. It was compounded by Cst. Sowyrda's haphazard
and incomplete outline of I rioht to counsal. [l was entitled under the infarmation
component of s. 10(b) to be advised of whatever system for free and iImmediate,
preliminary legal advice existed in Ontario and how such advice could be accessed.”
Serious omissions by Sowyrda in providing the necessary information component deprived
- » reasonable opportunity to exercise his rights to counsel. Compounding these
omissions, Sowyrda rushed headlong into alicling incriminating information from Il In
my view this introduces a conscriptive element into the mix.*™* Derivative evidence is, afier

all, a sub-category of conscriptive evidence.

46 Al of the items seized are real evidence. All existed independantly of the Charter
breaches and prior to them. The admission of the cocaine as evidence in this trial is critical
to the crown's case on a serious charge, | am persuaded, however, that its discovery was
brought about through serial breaches of two Charter rights. | am similarly persuaded that,
absent multiple violations of the Charter here, none of the items would have been
discovered by alternate non-conscriptive mears. All of the seized items must therefore be
excluded.

47 Exclusion of the evidence will perforce result in the acquittal of the accused on the
charge. Counsel may contact the court via teleconference fo discuss how the indictment
should be endorsed and whather a further court attendance I8 required

E.W. STACH J.
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